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      The Problem 

https://www.eff.org/deeplinks/2013/08/why-sen-feinstein-wrong-about-whos-real-reporter 
 



            

http://www.digitaltrends.com/web/federal-court-rules-investigative-blogger-is-not-a-journalist-orders-her-to-pay-2-5-million-in-defamation-lawsuit/#!bNE0U1 
 



            

Appellate Decision in Obisdian v. Cox 

“The panel held that Gertz v. Robert Welch, Inc., 418 
U.S. 323, 350 (1974) (holding that the First Amendment 
required only a “negligence standard for private 
defamation actions”), is not limited to cases with 
institutional media defendants.  
  
The panel further held that the blog post at issue 
addressed a matter of public concern, and the district 
court should have instructed the jury that it could not 
find the blogger liable for defamation unless it found 
that she acted negligently…The panel remanded for a 
new trial on the blog post at issue, and affirmed the 
district court’s summary judgment on the other blog 
posts that were deemed constitutionally protected 
opinions.” 
(From “SUMMARY” USCA 9th Cir. decision January 17, 
2014) 
 



            

http://cj-resources.com/CJ_Legal_Issues_pdfs/the%20malice%20rule%20why%20canada
%20rejected%20the%20us%20approach%20to%20libel%20-%20hughes%201998.pdf 
 



            

In the coming of the Digital world the Law often 
seems behind, disconnected and confused,  
incapable or too slow to do Justice.. 
 
“[s]tealing is stealing whether you use a computer 
command or a crowbar, and whether you take 
documents, data or dollars. It is equally harmful to the 
victim whether you sell what you have stolen or give it 
away.”*  
 

*The United States Attorney’s Office, District of Massachusetts, Press Release, “Alleged 
Hacker Charged with Stealing over Four Million Documents from MIT Network” (19 July 
2011), online: http://www.justice.gov/usao/ma/news/2011/July/SwartzAaronPR.html> 



            

         A Clue (& metaphor)… 



            

“When Does Technology Change 
Enough That the Law Should Too? 
 
Today's lower court ruling deferred to the 
Supreme Court's 1979 decision, Smith v. 
Maryland. Should that case still matter? 
REBECCA J. ROSEN 
DEC 27 2013, 5:39 PM ET” 
 
“The Atlantic” on the  
constitutionality of  
NSA surveillance 
 



            

Should we be disappointed   
by this disconnect? 
 
Or is it perhaps the   
inevitable effect of a less   
than obvious cause? 
 



            

Consider the possibility...  

…that concepts of Law & Justice 
can never adequately resolve 
issues related to communications 
because…communications memes   
proactively define the future   
meanings of Justice & the forms 
Law will take. 
 



            

In other words… 

Concepts of law & justice do not 
shape communications 
technologies nearly as much as 
they are shaped by the concepts 
and meanings arising from 
communications technologies. 
 



            

Over the long term, 
Journalism and its 
technologies shape law 
more than the other way 
around? 
 



            

Freedom Riders/NY Times v. Sullivan 



            

 Vietnam/Ellsberg/Pentagon Papers 



            

“News of the Week”/Rupert Murdoch   
            Phone Hacking Scandal 



            

 The Guardian/Edward Snowden/EFF Etc. 



            

Each new generation of 
storytelling/technology 
poses the questions which 
Justice must define and 
Law must resolve. 
 
WHY IS THAT (AGAIN)? 



            

Technology /Justice (Parallels)? 
 Before Justice was Revenge 
 
 1. Pre-literate  =>  Justice as Retribution 
 2. Writing Instruments  =>   Justice as       
                           Compensation    
 3. Printing Press  =>   Justice as Rights 
 4. Mass Media    =>    Justice as Truth 
 5. Digital     =>    Justice as Resolution 
 6. Big Data    =>     Justice as Boundaries 
 
-----FUTURE---- 
 
 7. Virtual reality     =>       ??? 
 



            

Not Mutually Exclusive Phases… 
Might work as suggested in: 
D.L Shaw, “The Rise and Fall of American 
Mass Media: Roles of Technology and 
Leadership”, April 1991 “Roy W. Howard 
Lecture” Indiana University. 
 

“No medium, once it has lost it’s 
dominant position has ever returned to 
the top” 
Accordingly all forms of justice are 
present in some form even if superseded. 
 



            

 1. Pre-literate => Justice as Retribution  
Speculation that Code of Hammurabi (Babylonia  
1172 B.C.) imposed “eye for an eye”    punishments to 
limit uncontrolled revenge as the prevailing principle. 
 
* “Let the punishment fit the crime”  
* Actually a limitation on  
  unlimited revenge though  
  we see it as barbaric today.                 
* Code of Hammurabi (1900 B.C.) 
  was a non-binding restatement  
  of Principles* 
* Related to trial by ordeal? 
 
 
 
 
* Driver and Miles via L. Festinger @ p.156 “The Human Legacy” 
 



            

 2. Writing Instruments => Justice as   
                                       Compensation       

Law of Æthelberht  
(early 7th century) first  
Germanic-language  
law code sets out  
compensations for  
loss caused by  
others. 
 



            

3. Printing Press  =>  Justice as Rights 
Fascinating transition from 
Justice as a privileged right…  
To Justice as egalitarian   
right. 
 
From “Declaration of the  
Rights of Man and of the  
Citizen” 1789… 
to “Declaration of the   
Rights of Man and Citizen”  
1793. 
 



            

 4. Mass Media => Justice as    
                              (search for) Truth 
Symptom: Huge increase in size of trials, 
discovery, documents & process. 
 
Motivation: Evidence/facts as truth/justice (as 
opposed to reason, argument & persuasion 
yielding justice). 
 
Result: 1. What could be “seen” more   
                 important then what is believed 
             2. Bigger became “better” 
 
Observation: All of the above happened  
first in media, then in law.  
                       Big Media/Big Law? 
 



            

 5. Digital => Justice as    
                         Resolution 
•  Mediation/Arbitration 
•  Truth & Reconciliation Commissions 
•  “Peace is Justice”??? 
 



            

6. Big Data => Justice as   
                         Boundaries 
•  Harassment test 
•  User’s rights in SCC pentalogy - 
  Abella J. for the majority in   
  Alberta (Education) v. Canadian   
  Copyright Licensing Agency (Access   
  Copyright) 2012 SCC 37 
“…fair dealing is a “user’s right”, and 

the relevant perspective when 
considering whether the dealing is for 
an allowable purpose…is that of the 
user…” 

 



            

7. Virtual reality => ??? 
The Future is 
immersive, even 
“telepathic” 
 



            

So: Virtual reality => ??? 

What is the future meme of Justice?
The nominees are:
a. ? Reciprocity (get what you give)
b. ? Reinventing ‘Freedom of  
       Thought’
c. ?
 



            

“Oculus Rift Journalism”? 
What will that look like?  
What legal challenges will that create? 



            

“It used to be said that the judges did 
not make law but merely declared what 
the law has always been. This is a view 
that has few, if any, adherents today…
But cases are brought raising novel 
questions, and the judges have to answer 
them. Their answers will often make law, 
whatever answer they give, one way or 
another. So the judges do have a role in 
developing the law…” 
 
Tom Bingham “The Rule of Law’ (Allen 
Lane 2010) 
 



            

 A MATTER OF PERSPECTIVE 



            

 Thanks for Listening 

 Always include a cat picture 



      


